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S-0122.1

SENATE BI LL 5025

St ate of WAshi ngt on 58th Legislature 2003 Regul ar Sessi on
By Senators Honeyford, Milliken and Hal e

Read first time 01/13/2003. Referred to Commttee on Natural
Resources, Energy & Water.

AN ACT Relating to water right relinquishnment; anending RCW
43.21B. 110, 90.14.010, 90.38.040, and 90.42.040; and repealing RCW
90. 14. 130, 90.14.140, 90.14.150, 90.14.160, 90.14.170, 90.14.180,
90. 14. 190, 90. 14. 200, 90. 14.210, and 90. 14. 215.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW43.21B. 110 and 2001 ¢ 220 s 2 are each anended to read
as follows:

(1) The hearings board shall only have jurisdiction to hear and
deci de appeals from the follow ng decisions of the departnent, the
director, local conservation districts, and the air pollution control
boards or authorities as established pursuant to chapter 70.94 RCW or
| ocal health departnents:

(a) Cvil penalties inposed pursuant to RCW 18.104. 155, 70.94. 431,
70. 105. 080, 70.107.050, 88.46.090, 90.03.600, 90.48. 144, 90.56.310, and
90. 56. 330.

(b) Oders issued pursuant to RCW 18.104.043, 18. 104. 060,
43. 27A. 190, 70.94.211, 70.94.332, 70.105.095, 86.16.020, 88.46.070,
((96—24-136,)) 90.48.120, and 90. 56. 330.
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(c) Except as provided in RCW 90.03.210(2), the issuance,
nmodi fication, or termnation of any permt, certificate, or |license by
the departnent or any air authority in the exercise of its
jurisdiction, including the i ssuance or term nation of a waste di sposal
permt, the denial of an application for a waste disposal permt, the
nodi fication of the conditions or the terns of a waste di sposal permt,
or a decision to approve or deny an application for a solid waste
permt exenption under RCW 70. 95. 300.

(d) Decisions of local health departnents regarding the grant or
denial of solid waste permts pursuant to chapter 70.95 RCW

(e) Decisions of local health departnents regarding the issuance
and enforcenent of permts to use or dispose of biosolids under RCW
70. 95J. 080.

(f) Decisions of the departnment regarding waste-derived fertilizer
or mcronutrient fertilizer under RCW 15.54. 820, and decisions of the
depart nment regardi ng waste-derived soil anendnments under RCW70. 95. 205.

(g) Decisions of |ocal conservation districts related to the deni al
of approval or denial of certification of a dairy nutrient nmanagenent
pl an; conditions contained in a plan; application of any dairy nutrient
managenent practices, standards, nethods, and technologies to a
particular dairy farm and failure to adhere to the plan review and
approval tinelines in RCW 90. 64. 026.

(h) Any other decision by the departnment or an air authority which
pursuant to law nust be decided as an adjudicative proceedi ng under
chapter 34.05 RCW

(2) The follow ng hearings shall not be conducted by the hearings
boar d:

(a) Hearings required by law to be conducted by the shorelines
heari ngs board pursuant to chapter 90.58 RCW

(b) Hearings conducted by the departnent pursuant to RCW70.94. 332,
70.94. 390, 70.94.395, 70.94.400, 70.94.405, 70.94.410, and 90. 44. 180.

(c) Proceedings conducted by the departnent, or the departnent's
desi gnee, under RCW 90. 03. 160 t hrough 90. 03. 210 or 90. 44. 220.

(d) Hearings conducted by the departnent to adopt, nodify, or
repeal rules.

(3) Review of rules and regul ati ons adopted by the hearings board
shall be subject to review in accordance with the provisions of the
Adm ni strative Procedure Act, chapter 34.05 RCW
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Sec. 2. RCW90. 14.010 and 1967 ¢ 233 s 1 are each anended to read
as follows:

The future growh and devel opnent of the state is dependent upon
effective managenent and efficient use of the state's water resources.
The purpose of this chapter is to provide adequate records for
efficient admnistration of the state's waters((—anrdto——cause—areturn

I : ol hicl | . L

. o I i cial 3

Sec. 3. RCW90. 38.040 and 2001 ¢ 237 s 29 are each anended to read
as follows:

(1) Al trust water rights acquired by the departnent shall be
placed in the Yakima river basin trust water rights program to be
managed by the departnent. The departnent shall issue a water right
certificate in the nane of the state of Washington for each trust water
right it acquires.

(2) Trust water rights shall retain the same priority date as the
water right from which they originated. Trust water rights may be
nodi fied as to purpose or place of use or point of diversion, including
nodi fication froma diversionary use to a nondi versionary instream use.

(3) Trust water rights nmay be held by the departnent for instream
flows, irrigation use, or other beneficial use. Trust water rights may
be acquired on a tenporary or pernmanent basis. To the extent
practicable and subject to legislative appropriation, trust water
rights acquired in an area with an approved watershed plan devel oped
under chapter 90.82 RCWshall be consistent with that plan if the plan
calls for such acquisition.

(4) A schedule of the anpbunt of net water saved as a result of
wat er conservation projects carried out in accordance wth this
chapter, shall be developed annually to reflect the predicted
hydrol ogic and water supply conditions, as well as anticipated water
demands, for the upcoming irrigation season. This schedule shall serve
as the basis for the distribution and managenent of trust water rights
each year.

(5)(a) No exercise of a trust water right nmay be authorized unl ess
the departnent first determines that no existing water rights, junior
or senior in priority, will be inpaired as to their exercise or injured
in any manner whatever by such authorization.
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(b) Before any trust water right is exercised, the departnent shal
publish notice thereof in a newspaper of general circulation published
in the county or counties in which the storage, diversion, and use are
to be nade, and in such other newspapers as the departnent determ nes
are necessary, once a week for two consecutive weeks. At the sane tine
the departnent may also send notice thereof containing pertinent
information to the director of fish and wildlife.

(c) Subsections (4) and (5)(b) of this section do not apply to a
trust water right resulting from a donation for instream flows
described in RCW 90.38.020(1)(b) or from the |lease of a water right
under RCW 90. 38.020(6) if the period of the | ease does not exceed five
years. However, the departnent shall provide the notice described in
(b) of this subsection the first tine the trust water right resulting
fromthe donation is exercised.

(6) RCWO9O0. 03. 380 ((and—90-—14140through—90-14-910)) shall have no
applicability to trust water rights held by the departnment under this
chapter or exercised under this section.

Sec. 4. RCW90.42.040 and 2002 ¢ 329 s 8 are each anended to read
as follows:

(1) Al trust water rights acquired by the state shall be placed in
the state trust water rights programto be managed by the departnent.
Trust water rights acquired by the state shall be held or authorized
for use by the departnent for instreamflows, irrigation, municipal, or
ot her beneficial uses consistent with applicable regional plans for
pil ot planning areas, or to resolve critical water supply problens. To
the extent practicable and subject to | egislative appropriation, trust
water rights acquired in an area with an approved watershed plan
devel oped under chapter 90.82 RCWshall be consistent with that plan if
the plan calls for such acquisition.

(2) The departnment shall issue a water right certificate in the
name of the state of Washington for each permanent trust water right
conveyed to the state indicating the reach or reaches of the stream
the quantity, and the use or uses to which it my be applied. A
superseding certificate shall be issued that specifies the anmount of
water the water right holder would continue to be entitled to as a
result of the water conservation project. The superseding certificate
shall retain the same priority date as the original right. For
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nonper manent conveyances, the departnment shall issue certificates or
such other instruments as are necessary to reflect the changes in
pur pose or place of use or point of diversion or wthdrawal.

(3) Atrust water right retains the sane priority date as the water
right from which it originated, but as between them the trust right
shall be deemed to be inferior in priority unless otherw se specified
by an agreenent between the state and the party holding the origina
right.

(4) Exercise of a trust water right may be authorized only if the
departnment first determnes that neither water rights existing at the
time the trust water right is established, nor the public interest wll
be i npaired. [ f 1inpairnment becones apparent during the tinme a trust
water right is being exercised, the departnment shall cease or nodify
the use of the trust water right to elimnate the inpairnent.

(5) Before any trust water right is created or nodified, the
departnment shall, at a mininum require that a notice be published in
a newspaper of general circulation published in the county or counties
in which the storage, diversion, and use are to be nmade, and in other
newspapers as the departnment determ nes is necessary, once a week for
two consecutive weeks. At the sanme tine the departnment shall send a
notice containing pertinent information to all appropriate state
agenci es, potentially affected | ocal governnents and federally
recogni zed tribal governnments, and other interested parties.

(6) ((RCW 90.14.140 through 90.14.230 have no applicability to
ol held | I I I hi I
exercised under this section.

A)) RCW 90.03.380 has no applicability to trust water rights
acquired by the state through the funding of water conservation
proj ects.

((68))) (7) Subsections (4) and (5) of this section do not apply to
a trust water right resulting from a donation for instream flows
described in RCW90.42.080(1)(b) or to a trust water right | eased under
RCW90.42.080(8) if the period of the | ease does not exceed five years.
However, the departnent shall provide the notice described in
subsection (5) of this section the first tine the trust water right
resulting fromthe donation is exercised.

((69Y)) (8) Wiere a portion of an existing water right that is
acquired or donated to the trust water rights program wll assist in
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achi eving established instreamflows, the departnent shall process the
change or anmendnent of the existing right w thout conducting a review
of the extent and validity of the portion of the water right that wll
remain with the water right hol der.

NEWSECTION. Sec. 5. The follow ng acts or parts of acts are each
r epeal ed:

(1) RCW 90.14.130 (Reversion of rights to state due to nonuse--
Noti ce by order--Relinqui shnent determ nations--Appeal) and 1987 c 109
s 13 & 1967 ¢ 233 s 13;

(2) RCW 90.14.140 ("Sufficient cause" for nonuse defined--Rights
exenpted) and 2001 c¢ 240 s 1, 2001 c 237 s 27, 2001 c 69 s 5, 1998 c
258 s 1, 1987 ¢ 125 s 1, & 1967 c 233 s 14,

(3) RCW 90.14.150 (Rights arising from permt to wthdraw public
wat ers not affected--Extensions) and 1987 c¢ 109 s 100 & 1967 ¢ 233 s
15;

(4) RCW 90.14.160 (Relinquishnent of right for abandonnment or
failure to beneficially use wthout sufficient cause--Prior rights
acquired through appropriation, custom or general adjudication) and
1981 ¢ 291 s 1, 1979 ex.s. c 216 s 5, & 1967 c 233 s 16;

(5 RCW 90.14.170 (Relinquishnent of right for abandonnent or
failure to beneficially use wthout sufficient cause--R ghts acquired
due to ownership of land abutting stream |ake, or watercourse) and
1967 c¢ 233 s 17;

(6) RCW 90.14.180 (Relinquishnent of right for abandonnment or
failure to beneficially use wthout sufficient cause--Future rights
acqui red through appropriation) and 1987 ¢ 109 s 101 & 1967 c 233 s 18;

(7) RCW 90. 14. 190 (Water resources decisions--Appeal s--Attorneys
fees) and 1987 ¢ 109 s 14 & 1967 c¢ 233 s 19;

(8 RCW 90.14.200 (Inplenentation and enforcenent of chapter--
Proceedi ngs under RCW90. 14. 130 deened adj udi cati ve--Application of RCW
sections to specific proceedings) and 1989 ¢ 175 s 180, 1979 ex.s. c
216 s 6, & 1967 c 233 s 20;

(9) RCW90. 14. 210 (Chapter applies to all rights to w thdraw ground
wat ers) and 1967 c¢ 233 s 21; and

(10) RCW 90. 14. 215 (Chapter not applicable to trust water rights
under chapter 90.38 or 90.42 RCW and 1991 c 347 s 14.

~-- END ---
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